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Court of Appeals of the District of Columbia. 


No. 2911. 

Daniel B. Lloyd, Appellant, 
vs. 

William W. Johnson. 


« Supreme Court of the District of Columbia. 

No. 56897. At Law. 

William W. Johnson, Plaintiff, 

vs. 

Daniel B. Lloyd, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Particulars of Demand. 

No. 28202. 

In the Municipal Court of the District of Columbia. 

Filed May 11, 1914. 

In the Supreme Court of the District of Columbia. 

No. 56897. At Law. 

William W. Johnson, Plaintiff, 

vs. 

Daniel B. Lloyd, Defendant. 

Daniel B. Lloyd to William W. Johnson, Dr. 

To Real Estate Broker’s commission of 5% of purchase 
price for securing purchaser for Lloyd’s Farm comprising 
about 137.5 acres situated at Lloyd’s Station, Maryland, 
sold for to wit, $70.00 per acre.. $481.25 

AVith interest from March 27, 1914. 


1—2911a 


JOHN II. ZABEL, 
Attorney for Plaintiff. 
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DANIEL B. LLOYD VS. WILLIAM W. JOHNSON. 


Summons. 

Issued April 8, 1914. 

The President of the United States to the defendant.-, 

Greeting: 

You are hereby summoned to appear in this Court on the 1T> day 
of April, A. D., 1914, at 11 o’clock A. M., to answer the plaintiff’s 
suit against you for $481.25 with interest and costs. 

Witness the Honorable Judges of said Court this Apr. 8, 1914. 

F. G. AUK AM, Clerk , 
By R. A. BRYANT, 

Assistant Clerk. 

2 Marshals Return. 

Served copies of the bill of particulars, and this summons, on the 
Defendant, the 10th day of April 1914. 

MAURICE SPLAIN, 

U. S. Marshal, 
W. 

By McLaughlin, 

Deputy. 

Notice of Appeal. 

* * * * • * * * 

To F. Snowden Hill, Attorney for Defendant: 

You are hereby notified that I this 29th day of April, A. D. 1914, 
note an appeal from the judgment rendered in the above-entitled 
cause, and that I shall on the 29th day of April, A. D. 1914, at the 
hour of 3:00 o’clock P. M., at the office of the Clerk of said Court, 
offer John IV. Gregg Residence No. 616 O Street N. IV., as surety 
on the undertaking to be entered into herein. 

JOHN II. ZABEL, 

Attorney for Plaintiff. 
April 29, 1914. 1 ,J 

I accept the above named John IV. Gregg as surety as above & 
waive notice of application for approval. 

F. SNOWDEN HILL, 

Att’y for Deft. 

Undertaking on Appeal. 

******* 

The plaintiff desiring to appeal from the judgment rendered 
against him in the above-entitled cause, on the twenty-fifth day of 
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DANIEL B. LLOYD VS. WILLIAM W. JOHNSON. 

u^n-’ the Su P, r eme Court of the District of Columbia 

U ilham W. Johnson and his surety hereby appearing and submitting 
to the jurisdiction of the said Supreme Court, undertake, jointly 
and severally, to satisfy and pay whatever final judgment may 
6 be recovered in the said Court, against said William W. Johii- 
son, which judgment they agree may be entered against them 
jointly, or either of them separately in this case. 

Given under our hands this 29th day of April 1914. 

WILLIAM W. JOHNSON. 
JOHN W. GREGG. 

Approved Ap’l 29th, 1914. 

EDW. B. KIMBALL, Judge. 


Certificate of Municipal Court on Appeal. 

Proceedings. 

Plaintiff’s attorney—J. H. Zabel. 

Defendant’s “ —F. S. Hill. 

April 8th. Bill of particulars filed. Summons and copy issued re¬ 
turnable April 15—11 A. M. 

10th. Summons returned “summoned as within directed ” 
Ldh. Continued by defendant to April 18—9:30 A. M. 

18th. Trial—witnesses sworn. 

25th. Judgment for defendant for costs. 

“ 29th. Appeal, notice of, filed. 

undertaking on, with J. W. Gregg, surety, ap¬ 
proved and filed. 

May 4th. Appeal, record on and papers filed with Clerk of Supreme 
Court, D. C. and notice sent to plaintiff’s attorney. 


Date. 

1914. 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

4 Witness the Honorable Judges of said Court this 4th dav 

of May A. D. 1914. J 


Costs paid by Plaintiff, $3.10. 
Costs paid by Defendant, $.25: 


F. G. AUK AM, Clerk, 
By BLANCHE NEFF, 

Assistant Clerk. 


Memoranda. 

May 4, 1914.—-The Clerk will please docket this appeal, enter my 
appearance, and issue Summons to Appellee. 

JOHN H. ZABEL, 

. Att’y for Appellant . 
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DANIEL B. LLOYD VS. WILLIAM W. JOHNSON. 


November 27, 1914.—Summons issued and served December 7, 
1914. 

December 8, 1914.—Appearance of F. Snowden Hill for Defend¬ 
ant. 

November 2, 1915.—Jury sworn and respited. 


Prayers 1 and 2 of Defendant. 

Filed November 2, 1915. 

******* 

The defendant prays the Court to instruct the jury as follows: 

1 . 

If the jury find from the evidence in this case that the plaintiff 
was not the procuring cause of the sale of the land by defendant to 
Thomas P. Little page, for which the plaintiff claims com- 
5 missions in this ease, then their verdict must be for the 
defendant. 


2 . 

The plaintiff, to recover in this case, must satisfy the jury, by a 
preponderance of evidence, that he was the procuring cause of the 
sale of the land made by the defendant to Thomas P. Littlepage, 
for which sale the plaintiff claims commissions in this case. 

******* 

(3rd Prayer denied. 

F. L. S., Ex. 

1st & 2nd Prayers granted.) 

Memorandum. 

November 3. 1915.—Verdict for Plaintiff for $412.50. 

Supreme Court of the District of Columbia. 

Saturday, November 13th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Before Judge Siddons. 

Upon consideration of the motion for a new trial filed herein, it 
is ordered that said motion l>e and the same is hereby overruled and 
judgment on verdict is ordered. Wherefore, it is considered that the 
plaintiff herein recover of the defendant the sum of Four Hundred 
and Twelve Dollars and fifty cents ($412.50), with interest from 
this date together with costs of suit to be taxed by the clerk and have 
execution thereof. 
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From the foregoing, the defendant by his attorney of record, in 
open court, notes an appeal to the Court of Appeals; where¬ 
upon, the penalty of a bond to operate as a Supersedeas, is 
hereby fixed in the sum of Nine Hundred Dollars ($900.00) 
or for costs, in the sum of One Hundred Dollars. 


Memorandum . 

December 2, 1915.—Supersedeas bond approved and filed. Notice 
waived. 


Supreme Court of the District of Columbia. 

Friday, December 10th, 1915. 

Session resumed pursuant to adjournment, lion. Wendell P. 
Stafford, Justice presiding. 

******* 

Before Judge Siddons. 

Come now the parties hereto by their respective attorneys of record 
w hereupon the .defendant submits to the Court the bill of exceptions 
taken at the trial of this cause, and prays that the same he signed 
and made of record nunc pro tunc, which'is hereby accordingly done. 


Assignment of Errors. 
Filed December 13, 1915. 


The Court erred: 

1. In not permitting the defendant (appellant) to ask the plaintiff 
on his cross-examination: ‘TIad you during the time of the trans¬ 
actions, or any part thereof, between you and said Littlepage and 
said Lloyd, testified to by you, the license of a real-estate broker of. 
in and for the District of Columbia?, followed up by the offer of 
evidence in connection therewith, made by the defendant, as 
7 set forth in the Bill of Exceptions in this case. 

2. In not permitting the defendant (appellant) to ask the 
plaintiff, called as defendant’s witness, the question: Had you an 
individual license as real-estate broker of, in and for the District of 
Columbia, during the time of the negotiations between vou and the 
defendant and said Littlepage as testified to by you. 

F. SNOWDEN HILL, 
Attorney for Defendant. 
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DANIEL B. LLOYD VS. WILLIAM W. JOHNSON. 


Designation of Record. 

Filed December 13, 1915. 

* * * * * * * 

Tn the matter of the apj>eal of the defendant in the above entitled 
cause from the judgment therein on the 13th day of November, 
A. D., 1915, the appellant designates the following papers and pro¬ 
ceedings therein as the Record on Appeal: 


Papers and Proceedings in Municipal Court. 

1. The plaintiff’s bill of particulars. 

2. Memorandum of summons for defendant and return thereon. 

3. Certificate of Record of Municipal Court on Appeal. 

4. 1 laintiff s Appeal to the Supreme Court of the District of 
Columbia and notice of surety and approval of him by defendant. 

5. Memorandum of undertaking on appeal and its approval by 
the Court. 

6. Memorandum of summons on appeal bv defendant. 


Papers and Proceedings in the Supreme Court, D. C. 


7. Order to docket appeal and to enter appearance of John 
8 TI. Zabel for plaintiff. 

8. Memorandum of appearance of F. Snowden Hill, for 
defendant. 

9. Memorandum of trial. 

10. Verdict and judgment with notice of appeal therefrom to the 
Court of Appeals, D. C. in open Court, by defendant and order fixing 
amount of supersedeas bond. 

11. Memorandum of supersedeas bond approved and filed and 
waiver of notice by appellee. 

12. Rill of Exceptions. 

13. Prayers 1 and 2 of defendant. 

14. Assignment of errors on appeal. 

15. Copy of this designation with approval thereof by appellee’s 
attorney. 

F. SNOWDEN HILL, 

Att’y for Appellant. 


Approved. 

JOHN H. ZABEL, 

A tty for Pl’t’f. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. 5 oung, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 8, 
both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 56897 at Law, wherein William 
W . Johnson is Plaintiff and Daniel B. Lloyd, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, T hereunto subscribe my name and affix the 
sea of said Court, at the City of Washington, in said District, this 
22d day of Deceml>er, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


10 In the Supreme Court of the District of Columbia. 

At Law. No. 56897. 

William W. Johnson, Plaintiff, 

vs. 

Daniel B. Lloyd, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on for trial, on appeal from 
the Municipal Court of the District of Columbia, before Mr. Justice 
Siddons and a jury. The plaintiff to maintain the issue on his part 
joined, testified, in his own behalf, in substance as follows: 

That he is a resident of the City of Washington in the District of 
Columbia; that his occupation is that of a real estate broker therein; 
that he has been such resident and broker since September 1908- 
that on October 28, 1918, he heard that one Thomas P. Littlepage 
wished to buy a farm, and on November 7th following, he went to 
the office of Mr. Littlepage in said City and was told that Mr. Little- 
page was out of the City and would return in about two weeks; that 
he went there again in about two weeks and saw him, and was told 
by Mr. Littlepage that he wanted a farm on the Washington, Balti¬ 
more and Annapolis Electric Railroad; that thereafter he found out 
that the defendant Daniel B. Lloyd owned a farm on said railroad 
in Prince George County, Maryland, which might suit said Little¬ 
page; that on November 27, 1918, he met Mr. Lloyd, defendant 
herein, on said farm, and inspected same, and was then and there 
authorized by said Lloyd to sell said farm consisting of one hundred 
forty (140) acres; that said Lloyd wrote upon the back of his (John¬ 
son’s) business card “110 acres at $70.00 per acre, Daniel B. Lloyd 
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L. S. Senate but that said Lloyd told him to sell all of said farm 
or part of it, said Lloyd agreeing to pay him a commission 

11 of 5% on amount of purchase price of sale if he (Johnson) 
procured one; that the next day, November ‘28, 1918, witness 

went to the said office of Littlepage and described the Lloyd farm to 
him; that Littlepage suggested that lie (Johnson) send a written 
description of said Lloyd farm to him at his said office which he 
(Johnson) did the same day; that in a week or ten days thereafter 
be telephoned to said Littlepage at his said office and asked him if 
be bad seen the farm, to which be replied be bad not, be had not 
bad time, but be bad received bis letter and would see it (the farm) ; 
witness Johnson told said Littlepage that be would be very glad to 
accompany him at any time to see the farm to which said Littlepage 
replied all right, be would let him know; that a week or ten days 
later, about the middle of December, 1918, be saw said Littlepage 
at the latter's said office and was told by said Littlepage that be bad 
not yet seen the farm would see it and let him know: that be heard 
nothing more from said Littlepage until February 18. 1914, when 
lie (Johnson) telephoned to him at bis said office that be bad beard 
that be. (Littlepage) bad bought the Lloyd farm; that said Little¬ 
page replied that be bad an option on said farm; that be (Johnson) 
immediately went over to the reporters' office of the United States 
Senate and saw said defendant, presented a copy of the letter that 
lie had sent to said Littlepage. also the card upon which Mr. Lloyd 
had written, and told him: “Mr. Lloyd, Mr. Littlepage is my cus¬ 
tomer. therefore, pay my commission"; that Mr. Lloyd suggested 
that they bad better go to the office of Mr. Littlepage and see him 
about it: that they went to the said office of Mr. Littlepage, and be 
(Johnson) asked Mr. Littlepage if be had seen the Lloyd farm, and 
be replied yes, be bad; that be (Johnson) said to Mr. Littlepage 
“After you saw the farm why did you not call me up and let me 
know something about it,”; to which question Mr. Littlepage 

12 replied “1 took the matter up with Mr. Lloyd”; that 187% 
acres of the Lloyd farm were sold to Mr. Littlepage at Sixty 

dollars (.$90.00) per acre, and that be (Johnson) bad never been 
paid bis said commission or any part thereof. 

On cross-examination, the defendant, by bis attorney, asked the 
witness Johnson the question “During the whole time of these nego¬ 
tiations between you and defendant and said Littlepage, as testified 
by you and for which you are asking compensation in this ease, did 
you have a real estate broker’s license of, in and for the District of 
Columbia?” to which question the plaintiff, by bis attorney, objected 
upon the ground that for the purpose of this suit it was immaterial 
whether be had or bad not such license. Thereupon the defendant, 
by his attorney, offered to follow up such question bv proof that the 
plaintiff's and defendant’s negotiations with the said Littlepage took 
place in the District of Columbia: that during the time of said trans¬ 
actions or any part thereof plaintiff did not have an individual license 
as real estate broker of, in and for the District of Columbia, but that 
during said negotiations plaintiff and one J. Jerome Lighffoot occu¬ 
pied jointly an office room at 1404 II Street, Northwest, in said 
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District, and that they had taken out and held a real estate broker’s 
license for the period covering said negotiations in the names of J. 
Jerome Lightfoot and \Y. W. Johnson, and that there was not a 
partnership agreement between them. Thereupon the Court (Mr. 
Justice Siddons) sustained the said objection and refused to allow 
the aforesaid question to he asked, to which action of the Court the 
defendant, by his attorney, then and there excepted and the same 
was duly noted on the minutes of the Court. 

After the close of the plaintiff’s testimony, the defendant, by his 
attorney, called as his witness the plaintiff Johnson and put 
lJ in evidence real estate broker’s license for the year beginning 
November 1, 11)13, and ending the first day of November, 
1914. issued to J. Jerome Lightfoot and W. \V. Johnson, real estate 
agents located at 1404 IT Street, Northwest, Washington, District of 
Columbia, and then propounded to witness the question whether or 
not he had an individual license as real estate broker of, in and for 
the District of Columbia, during the time of the negotiations between 
him and defendant and said Littlepage, as testified to by him as 
aforesaid, but the plaintiff, by his attorney, objected thereto upon 
the ground that the question was immaterial for the purpose of this 
suit, and the Court (Mr. Justice Siddons) sustained the objection 
and refused to permit the said question to be asked, to which action 
of the Court the defendant, bv his attorney, then and there excepted 
and the same was duly noted on the minutes of the Court. 

After the noting of the said exceptions hereinbefore set forth, and 
the making of the same a part of the record, which is also made a 
part hereof, and in order that the matters and things herein recited 
which are not matters of record may be made to appear as matters 
of record, the defendant, by his attorney, moves the Court to sign 
this, his bill of exceptions, to have the same force and effect as if 
each and every one of said exceptions had been separately signed, 
which motion is by the Court granted, and thereupon the defendant 
tenders this, his bill of exceptions, and requests the Court to sign 
the same according to the statute in such case made and provided; 
and it is accordingly done, now for then, this 10th day of December, 
A. D, 1915. 

F. L. SIDDONS, 

Justice. 

Approved bv: 

F. SNOWDEN HILL, 

Att’y for Deft. 

JOHN H. ZABEL, 

Atfy for Pl’t’f. 

[Endorsed :j At Law, No. 56897. William W. Johnson, Plaintiff. 
Daniel B. Lloyd, Defendant. Bill of Exceptions. Copy. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2911. Daniel B. Lloyd, appellant, vs. William W. Johnson. Court 
of Appeals, District of Columbia. Filed Dec. 22, 1915. Henry W. 
Hodges, clerk. 
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(Eourt of Appeals, JJiatrirt of (Columbia 

January Term, 1916. 


No. 2911. 

Daniel B. Lloyd, Appellant , 

vs. 

William W. Johnson, Appellee. 

BRIEF FOR APPELLANT 


Statement of the Case. 

The appellant, Daniel B. Lloyd, was defendant below, 
and the appellee, William W. Johnson, was plaintiff 
below. 

The plaintiff, William W. Johnson, sued the defendant, 
Daniel B. Lloyd, in the Municipal Court of the District 
of Columbia to recover real estate broker’s commission 
of 5 per cent of purchase price for securing purchaser for 
Lloyd’s farm of about 137.5 acres at $70.00 per acre, 
$481.25, with interest from March 27, 1914. The judg- 
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ment of the Municipal Court was for the defendant, 
Lloyd; and the plaintiff Johnson appealed therefrom to 
the Supreme Court of the District of Columbia in which 
court the judgment was for the plaintiff, Johnson, and 
the defendant appealed therefrom to the Court of Ap¬ 
peals of the District of Columbia. In the trials below, 
the defenses were: that the plaintiff was not the procur¬ 
ing cause of the sale; and that during the time in which 
the alleged services were rendered, the plaintiff did not 
have an individual real estate agent's license for the Dis¬ 
trict of Columbia—this suit l>eing brought by him indi¬ 
vidually—but that during said time the plaintiff and a 
certain J. Jerome Light foot had taken out one District 
of Columbia real estate agent’s license in the name of J. 
Jerome Light foot and William \Y. Johnson, and under 
the said license the said Johnson had conducted an indi¬ 
vidual real estate business in the said District. 

In the Supreme Court of the District of Columbia, the 
plaintiff testified in his own l)ehalf, and his testimony is 
set forth in the bill of exceptions (Record, page 7). On 
cross-examination, the defendant, by his attorney, asked 
the witness, Johnson, the question: “During the whole 
time of these negotiations between you and defendant 
and said Littlepage, as testified by you and for which 
you are asking compensation in this case, did you have 
a real estate broker's license of, in and for the District 
of Columbia?" to which question, the plaintiff, by his at¬ 
torney, objected upon the ground that for the purpose 
of this suit it was immaterial whether he had or had not 
such license. Thereupon the defendant, by his attorney, 
offered to follow up such question by proof that the plaint¬ 
iff’s and defendant's negotiations with the said Little- 
page took place in the District of Columbia; that during 
the time of said transactions or any part thereof plaintiff 
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(lid not have an individual license as real estate broker of, 
in and for the District of Columbia, but that during said 
negotiations plaintiff and one J. Jerome Lightfoot occu¬ 
pied jointly an office room at 1404 H Street, Northwest, 
in said District, and that they had taken out and held a 
real estate broker s license for the period covering said 
negotiations in the name of J. Jerome Lightfoot and W. 
W. Johnson, and that there was not a partnership agree¬ 
ment between them. Thereupon the court (Mr. Justice 
Siddons) sustained the said objection and refused to al¬ 
low the aforesaid question to l>e asked, to which action of 
the court the defendant, by his attorney, then and there 
excepted and the same was duly noted on the minutes of 
the court. 

After the close of the plaintiff’s testimony, the defend¬ 
ant, by his attorney, called as his witness, the plaintiff, 
Johnson, and put in evidence real estate broker’s license 
for the year beginning Noveml>er 1. 1013, and ending the 
first day of November, 1014, issued to J. Jerome Light¬ 
foot and W. W. Johnson, real estate agents, located at 
1404 H Street, Northwest, Washington. District of Co¬ 
lumbia ; and then propounded to witness the question 
whether or not he had an individual license as real estate 
broker of, in and for the District of Columbia, during the 
time of the negotiations l)etween him and defendant and 
said Littlepage as testified to by him as aforesaid? The 
plaintiff, by his attorney, objected thereto upon the ground 
that the question was immaterial for the purpose of this 
suit; and the court (Mr. Justice Siddons) sustained the 
objection and refused to permit the said question to be 
asked, to which action of the court, the defendant, bv 
his attorney, then and there excepted and the same was 
duly noted on the minutes of the court. 

Judgment was rendered for the plaintiff, Johnson, in 






the Supreme Court of the District of Columbia, and the 
defendant, Lloyd, appealed to this court. 

Assignment of Errors. 

The court erred: 

1. In not permitting the defendant (appellant) to ask 
the plaintiff on his cross-examination: “Had you. during 
the time of the transactions, or any part thereof, be¬ 
tween you and said Littlepage and said Lloyd, testified 
to by you. the license of a real estate broker of. in and for 
the District of Columbia? followed up by the offer of evi¬ 
dence in connection therewith, made bv the defendant, as 
set forth in the Bill of Exceptions in this case (Record, 
p. 7). 

2. In not permitting the defendant (appellant) to ask 
the plaintiff, called as defendant’s witness, the question: 
Had you an individual license as real estate broker of, 
in and for the District of Columbia, during the time of 
the negotiations l>etween you and the defendant and said 

Littlepage. as testified to by you? in connection with the 
evidence that the plaintiff and J. Jerome Light foot had 

taken out and held a real estate license of, in and for the 
said District (Record, p. 8). 

A. Because under the license laws of the District of 
Columbia the plaintiff’s cause of action is void, if he did 
not have such license. 

B. Because, if the alleged contract l)e -not void under 
the license laws of the District of Columbia, yet, if the 
plaintiff had practiced a fraud upon the said laws, and. 

tainted or shielded by such fraud, had rendered the serv¬ 
ices sued for. the courts of this District should deny to 

him all right of recovery therefor, on the grounds of 
morality and public policy. 







Points of Law and Fact. 


A. 1 he plaintiff’s cause of action under the license laws 
of the District of Columbia is void, if he did not have a 
real estate agent’s license of, in and for the said District 
during the time that he rendered the alleged services. 

d he U. S. Statutes at Large. 57th Congress, First Ses¬ 
sion, Vol. 32. part 1, page 322, provide: 


“License Taxes. 

Section t . That no person shall engage in or carry on 
any business, trade, profession or calling in the District 
of Columbia for which a license tax is imposed by the 
terms of this section without having first obtained a li¬ 
cense so to do. Applications for licenses shall be made 
to the assessor of the District of Columbia, and no license 
shall be granted until payment for the same shall have 
been made. Every license shall specify by name the per¬ 
son, firm or corporation to which it shall be issued, the 
business, trade, profession or calling for which it is 
granted, and the location at which such business, trade, 
profession or calling is to l>e carried on. 

“Par. 2. That when more than one business, trade, pro¬ 
fession or calling for which a license is herein prescribed 
shall be carried on by the same person, the license tax 
shall l>e paid for each such business, trade, profession or 
calling. 

“Par. 3. That all licenses issued shall date from the 
first day of November in each year and expire on the 
thirty-first day of October following, except as herein¬ 
after provided. Licenses issued at any time after the 
beginning of the license year shall date from the first day 
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of the month in which the license was issued, and end on 
the last day of the license year above prescril>ed, and pay¬ 
ment shall be made of the proportionate amount of the 
annual license tax. 

“Par. 4. That no person holding a license under the 
terms of this section shall wilfully suffer or allow any 
other person chargeable with a separate license to operate 
under his license. 

“Par. 5. That all licenses granted under the terms of 
this section must l)e conspicuously posted on the prem¬ 
ises of the licensee. Said license shall l>e accessible at all 
times for inspection by the police or other officers duly 
authorized to make such inspections. Licensees having 
no located place of business shall exhibit their licenses 
when recpiested to do so by any of the officers above 
named. 

“Par. 15. That real estate brokers or agents shall pay 
a license tax of fifty dollars per annum. Every' person 
who sells, or offers for sale, as the agent for others, real 
estate, wherever located, etc., shall l>e regarded as a real 
estate broker or agent. 

“Par. 47. That any person violating any of the pro¬ 
visions of this section shall, on conviction thereof in the 
Police Court of the District of Columbia, be punished by 
a fine of not more than five hundred dollars for each of¬ 
fense, and in default of payment by imprisonment not ex¬ 
ceeding thirty days, in the discretion of the court, except 
as otherwise provided in this section. 

“Par. 48. That for the purposes of this section the 
word ‘person’ shall signify and include firms, corpora¬ 
tions, companies, associations, executors, administrators, 
guardians or trustees. Words of one number shall sig¬ 
nify and include words of both numbers, respectively.” 






In the case of Miller vs. Ammon, 145 U. S., 421, the 
U. S. Supreme Court said: 

The general rule of law is, that a contract 
made in violation of a statute is void, and that 
when a plaintiff cannot establish his cause of ac¬ 
tion without relying upon an illegal contract, he 
cannot recover. In Bank vs. Owens, 2 Pet., 527, 
539, this court said: ‘There can be no civil right 
where there can be no legal remedy; and there 

can be no legal remedy for that which is itself 
illegal.’ 

“It is true that a statute, containing a prohibi¬ 
tion and a penalty, makes the act which it pun¬ 
ishes unlawful, and the same may be implied from 
a penalty, without a prohibition; but it does not 
follow that the unlawfulness of the act was meant 
by the legislature to avoid a contract made in con¬ 
travention of it. When the statute is silent, and 
contains nothing from which the contrary can be 

properly inferred, a contract in contravention of 
it is void.” 

It is to be noted that while the statute construed in Mil¬ 
ler vs. Ammon, supra , contained a prohibition and a pen¬ 
alty, it neither declared a violation of the statute a mis¬ 
demeanor nor provided how the penalty should be re¬ 
covered, i. e., by civil action or by criminal prosecution. 

The statute of the District of Columbia, hereinbefore 
quoted, contains a prohibition, i. e., “No person shall en¬ 
gage in,” etc., and omitting the word penalty, “punishes 
by a fine of not more than five hundred dollars for each 
offense and in default of payment by imprisonment not 
exceeding thirty days.” A violation of this statute is, 
therefore, a misdemeanor. 
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“No rights can spring from or be rested upon an act 
in the performance of which a criminal penalty is in¬ 
curred, and all contracts which are made in violation of a 
penal statute are as absolutely void as if the law had in 
so many words declared that they should l>e so.” Young¬ 
blood vs. Birmingham T. Co., 95 Ala., 526. 

“When a statute imposes a penalty, not as a tax but as 
a punishment, then a contract to do the thing on which 
the penalty is imposed is ordinarily unlawful and so when 
an act is absolutely prohibited.” 1 Wharton on Con¬ 
tracts, Sec. 365. 

“It is a settled principle that one cannot recover com¬ 
pensation for doing an act, to do which is forbidden bv 
law and is a misdemeanor. The contrary rule would 
make an absurdity. It would permit one to hire another 
to commit a misdemeanor and would compel the payment 
of the contract price for doing what the law forbids. 

W hether the statute is wise or not, we cannot examine.” 

Fox vs. Dixon, 12 N. Y. Suppl., 267. 

The District of Columbia statute provides: 

“Section 7. That no person shall engage in or carry on 
any business, trade, profession or calling in the District 

of Columbia for which a license tax is imposed by the 
terms of this section without having first obtained a li¬ 
cense so to do.” 

“There is a clear distinction recognized between a li¬ 
cense granted or required as a condition precedent, be¬ 
fore a certain thing can l)e done, and a tax assessed on 
the business which that license may authorize one to en- 
gage in. A license is a right granted by some competent 
authority to do an act which without such authority would i 

l>e illegal. A tax is a rate or sum of money assessed upon 
the person, property, etc., of the citizen.” Home Ins. 

Co. vs. Augusta, 50 Ga., 537. I 
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A review of the decisions which construe license stat¬ 
utes establishes these principles: 

1. It is immaterial whether the act penalized be malum 
in sc or malum prohibitum . /Jo44-$. 4v/ 

• Aubert vs. Maze, 2 B. & P. (Eng.), 374. 

Cannan vs. Bryce, 3 B. and Aid. (Eng.), 179. 

U. N. Bk., etc., vs. L. N. A., etc., 145 Ill., 226. 
Columbia, etc., vs. Halderman, 7 W. & S (Pa ) 
235. 


2. When the statute expressly provides that a violation 
thereof shall be a misdemeanor it would seem clear that 
it was the intention of the legislature to make illegal, con¬ 
tracts violating such statute. 

Youngblood vs. Birmingham T. Co., 95 Ala., 526. 

Fox vs. Dixon, 12 N. Y. Suppl., 267. 

1 Wharton on Contracts, Sec. 365. 

3 When the penalty is a mere civil one, the authorities 
are in conflict, but the majority of them hold to be void a 
contract in violation of a statute. 

Weinshenker vs. Epstein, 176 Ill. App., 104. 

Richardson vs. Brix, 94 Iowa, 626. 

Yount vs. Denning, 52 Kans., 629. 

' Johnson vs. Hulings, 103 Penna. St., 498. 

Luce vs. Cook. 227 Penn. St., 224. 

Stevenson vs. Ewing, 87 Tenn., 46. 

Buckley vs. Humason, 50 Minn., 195. 

Stiewell vs. Lalby, 89 Ark., 209. 

Best vs. Bauder, 29 How. Pr. (N. Y.), 489. 

The cases which decide otherwise proceed on the rule 
of construction that in revenue cases, unless the contrary 
is manifest, the contract will be valid, whereas the U. S. 


10 


7 741 .s 

/<y? 


Supreme Court proceeds on the opposite one (Miller vs. 
Ammon, supra), i. e., “when the statute is silent and con¬ 
tains nothing from which the contrary can l>e properly 
inferred, a contract in contravention of it is void.” The 
vice of the rule first above mentioned is that it assumes 
the very thing sought for, i. e., whether the statute is one 
for revenue with incidental regulation or for regulation 
with incidental revenue. Of course, when a foundation 
has 1>een laid the structure necessarily follows its lines. 

The license laws of the District of Columbia, herein- 
l>efore quoted, are not revenue laws, but regulations of 
occupations with costs of enforcement added, or, at most, 
with incidental revenue. 

The license law of the District of Columbia hereinbe¬ 
fore quoted, requires 40 occupations to l>e licensed. 
Among these occupations are druggists, hotels, theaters, 
auctioneers, commission merchants, shooting galleries, 
brewers, distillers and pawn brokers. Paragraph 47. 
which furnishes the means of enforcement of the license 
applies to them all, and the construction of the stat¬ 
ute must l>e uniform as to each of the classes. 

“When the words are general and include various 
classes of persons there is no authority which would jus¬ 
tify a court in restricting them to one class and excluding 
others where the purpose of the statute is alike applicable 
to all.” U. S. vs. Hartwell, 0 Wallace, 396. 

B. I f the alleged contract l)e not void under the license 
laws of the District of Columbia, yet if the plaintiff prac¬ 
ticed a fraud upon said laws and, tainted and shielded by 
such fraud, rendered the sendees sued for, the courts of 
this District should deny to him all right of recovery 

therefor on the grounds of morality and public policy. 

ksf. /3 o S' 39C >. - 
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contract and void for the same reason. Wherever the 
contamination reaches, it destroys. The principle to be 
extracted from all the cases is that the law will not lend 
its support to a claim founded on its violation.” Oscan- 
yan vs. Arms Co.,/03 U. S., 261.’' 

It must not be overlooked that no formal pleading is 
required or practiced in the Municipal Court of the Dis¬ 
trict of Columbia, in which this case originated, nor on 
the trial of appeals therefrom in the Supreme Court of 
the District of Columbia. 

“It is prohibited by the positive law of this country 
(England) to furnish goods to l>e shipped on board for¬ 
eign ships trading to the East Indies. It was contended 
that the prohibition attaches only on the person who has 
the immediate interest in the supply. I admit that the 
person who has the benefit of the suply is the immediate 
object of the act, the title of which is ‘for the further 
preventing His Majesty's subjects from trading to the 
East Indies under foreign commissions.* Very probably 
those who are more remotely concerned in furnishing the 
supply, may not l)e directly within the scope of the act. 
But it will not follow that their contracts will l>e valid. 
Upon the principles of the common law. the considera¬ 
tion of every valid contract must l>e meritorious. The 
sale and delivery of goods is prima facie a meritorious 
consideration to support a contract for the price. But the 
man who sold arsenic to one who he knew intended to 
poison his wife with it, would not l>e allowed to maintain 
an action upon his contract. The consideration of the 
contract, in itself good, is there tainted with turpitude 
which destroys the whole merit of it. I put this strong 
case because the principle of it will l>e felt and acknowl¬ 
edged without further discussion. Other cases where the 
means of transgressing a law are furnished with knowl- 
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edge that they are intended to be used for that purpose, 
will differ in shade more or less from this strong case; 
but the body of the color is the same in all. No man 
ought to furnish another with the means of transgressing 
the law, knowing that he intends to make that use of it. 

“The result of the cases (Cow., 341; 4 Term R., 460; 

5 Term R - 599 ; 3 Term R., 454) is that knowledge in 
the seller of the goods delivered of the future destina¬ 
tion of those goods, with the further circumstance of 
packing the goods in a form convenient for smuggling, 
will avoid the contract if sued upon here, and a fortiori 
if the seller be resident in this country. The case now in 
judgment is certainly not in terminis this case. And I 
use the cases only as authorities for the principle. Upon 
this pica the plaintiffs do not merely assist another . they 
must be taken to be principals in the illicit transaction. In 
that view of the case they are directly within the act of 
Parliament. But if the plea had been that the plaintiffs 
had sold these goods to the defendant for the purpose of 
enabling him to trade with them clandestinely to the East 
Indies, that would have been a case of assistance within 
the scope of the authorities cited.” Lightfoot vs. Tenant, 

1 Bos. and Pul., 551. / 2. UfaM (U.f) 

The above case deals with a plaintiff who sells goods to 
one who, the plaintiffs knows, intends to use them ille¬ 
gally. The present appeal deals with a plaintiff who 
unites in his person both capacities. In other words, the 
appellee (plaintiff below) conspired with J. Jerome Light- 
foot to take out a joint license, which named one office, 
under the shelter of which joint license each of them was 


to transact, and did transact, in said one office, an indwid- 
ual real estate business, thereby greatly diminishing the 
chances of detection by the authorities charged with the. 
dutv to discover such violation., 
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The principle decided b^this court in Columbus vs. 
Sheehy, 43 App. D. C/T^ias no application to this case. 
In the Columbus-Sheehy case the litigation was over an 
executed contract, and between the creditors of the orig¬ 
inal debtor over a fund received by them through volun¬ 
tary payment by the origiml debtor. In this case, the liti¬ 
gation is over an executory contract, and with the alleged 
original debtor, to recover the alleged debt. 

It is insisted that the court erred in not permitting the 
questions set forth in the Bill of Exceptions in the record 
(pp. 8. 0), to be asked of the plaintiff so that his answers 
thereto might go to the jury for their consideration, un¬ 
der the instructions of the court, and that the judgment 
appealed from should be reversed and this case remanded 
for a new trial. 

Respectfully submitted, 

F. Snowden Hill, 
Attorney for Appellant. 
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Statement of Facts. 

William W. Johnson, appellee herein, plaintiff below 
a resident of the District of Columbia, had been engaged 

“ a ,- roal , estate broker therein since September, 1908 . 
On October 28 , 1913 , he heard that one Thomas P. 
Littlepage wished to buy a farm. He went to the office 
ot Mr. Littlepage and was told that he was out of the 
city but would return in about two weeks. Mr. Johnson 
returned to the office of Mr. Littlepage in about two weeks’ 
time, had an interview with Mr. Littlepage, who told him 
that he wanted to buy a farm on the Washington, Balti¬ 
more and Annapolis Railroad. On November 27 1913 
Mr. Johnson met Daniel B. Lloyd, the appellant heS 
defendant below, and inspected his farm located in Prince 
George County, Maryland, on the Washington, Balti¬ 
more and Annapolis Railroad, and was then and there 
authorized by said Lloyd to sell his said farm, consisting 




of about 140 acres, all or part at $70 per acre, said Lloyd 
agreeing to pay Johnson a commission of 5% on amount 
of purchase price. The next day, November 28, 1913, 
Johnson went to the office of Mr. Littlepage, described 
the Lloyd farm to him and Mr. Littlepage suggested 
that he, Johnson, send a written description of the said 
Lloyd farm to him at his office, which Johnson did the 
same day. A week or ten days later Johnson telephoned 
to said Littlepage at his office and asked him if he had 
seen the farm to which he replied he had not, but he 
had received his letter and would see the farm; Johnson 
told Littlepage that he would be glad to accompany him 
at any time to see the farm, to which said Littlepage 
replied all right, he would let him know. A week or ten 
days later, about the middle of December, 1913, Johnson 
saw Littlepage at the latter’s office and was told by said 
Littlepage that he had not yet seen the farm but would do 
so and let him know. Johnson heard nothing further 
from Littlepage until February 13, 1914, when he (John¬ 
son) telephoned to Littlepage saying that he heard that 
he had bought the Lloyd farm and Littlepage replied 
that he had an option on said farm. Johnson immediately 
went to see Mr. Lloyd, the appellant, presented a copy 
of the letter that he had sent to Mr. Littlepage upon the 
latter’s request and demanded his commission for the 
sale of the farm. Mr. Lloyd suggested that they go to 
the office of Mr. Littlepage, which they agreed to, and, 
during the interview between Johnson, Lloyd and Little¬ 
page, Johnson asked Littlepage, “After you saw the 
farm why did you not call me up and let me know some¬ 
thing about it?” to which question Mr. Littlepage re¬ 
plied, “I took the matter up with Mr. Lloyd.” It was 
admitted by the appellant that he sold 137J acres of his 
said farm to said Littlepage at $60 per acre. Johnson was 
not paid his commission for this sale or anv part thereof 
and, therefore, brought this suit. On cross-examination 
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during the trial below the defendant, by his attorney, 
asked plaintiff Johnson the question, “During the whole 
time of these negotiations between you and defendant 
and said Littlepage, as testified by you and for which 
you are asking compensation in this case, did you have a 
real estate broker’s license of, in and for the District of 
( olumbia ! to which the plaintiff, by his attorney, ob¬ 
jected upon the ground that for the purpose of the suit 
it was immaterial whether he had or had not such license. 
1 he court sustained the objection and the defendant, by 
his attorney, noted an exception thereto. After the 
plaintiff had closed his case, the defendant called as his 
witness the plaintiff, Johnson, and put in evidence real 
estate broker’s license for the year beginning Novem¬ 
ber 1, 1913, and ending the first day of November, 
1914, issued to J. Jerome Light foot and W. W. 
Johnson (plaintiff) real estate agents located at 1404 H 
Street Northwest, Washington, District of Columbia, and 
then propounded to the witness Johnson the question 
whether or not he had an individual license as real 
estate broker of, in and for the District of Columbia, 
during the time of the negotiations between him and de¬ 
fendant and said Littlepage as testified by him on his own 
behalf, to which question the plaintiff, by his attorney, 
objected upon the ground that the question was im¬ 
material for the purpose of the suit, and the court sus¬ 
tained the objection, and defendant noted an exception 
thereto. The verdict was for the plaintiff for $412.50. 

1. Assignment of Error. 

It is contended that the plaintiff’s cause of action is 
void under the license laws of the District of Columbia if 
at the time he rendered the services set forth in the bill 
of exceptions filed herein, he did not have a real estate 
agent’s license of, in and for the District of Columbia. 

This question depends upon the construction of that 

.5484—2 
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portion of the act of Congress of July 1, 1902, which re¬ 
lates to licenses in the District of Columbia. 

The statute creating license taxes in the District of 
Columbia may be found in the United States Statutes- 
at-Large of the Fifty-seventh Congress, Yol. 32, Part 1, 
p. 590, and is entitled “An Act Making appropriations 
to provide for the expenses of the government of the 
District of Columbia for the fiscal year ending June 
thirtieth, nineteen hundred and three, and for other 
purposes.” 

The preamble of the a^t reads as follows: “Be it 
enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , That the 
half of the following sums named, respectively, is hereby 
appropriated, out of any money in the Treasury not 
otherwise appropriated, and the other half out of the 
revenues of the District of Columbia, in full for the pur¬ 
poses following, being for the expenses of the government 
of the District of Columbia for the fiscal year ending 
June thirtieth, nineteen hundred and three, namely:” 
The act then goes on to provide for the current expenses 
of the District of Columbia in its various branches. 

Section 5 provides for the taxation on real estate 
Section 0 provides for the taxation on personal property. 
Section 7 of the act, at page 622, subtitle “LICENSE 
TAXES,” which requires our particular attention, pro¬ 
vides, “That no person shall engage in or carry on any 
business, trade, profession, or calling in the District of 
Columbia for which a license tax is imposed by the terms 
of this section without having first obtained a license so 
to do,” and then in numerous paragraphs provides for 
all license taxes to be levied in the District of Columbia 
upon the numerous and various classes of business, 
trades, professions and callings of the citizens of said 
District, including the following: Auctioneers; commis¬ 
sion merchants; firms or corporations operating hacks or 








other vehicles for hire; real estate brokers; stock brokers; 
hucksters and peddlers; bill posters and sign painters; 
owners of laundries; claim agents; building and other 
contractors; dealers in the several markets; florists; and - 
land and improvement companies. 

Paragraph 15 of section 7 reads as follows: 

“That real estate brokers or agents shall pay a 
license tax of fifty dollars per annum. Every per¬ 
son who sells, or offers for sale, as the agent for 
others, real estate, wherever located, including 
mining and quarry property, or who makes or 
negotiates loans thereon, or who rents houses, 
buildings, stores, or real estate, or who collects 
rents for others, shall be regarded as a real estate 
broker or agent.” 

Paragraph 47 of section 7 provides a penalty for viola¬ 
tion of this section in the following terms: 

“That any person violating any of the provisions 
of this section shall, on conviction thereof in the 
Police Court of the District of Columbia, be 
punished by a fine of not more than five hundred 
dollars for each offense, and in default of payment 
by imprisonment not exceeding thirty days in the 
discretion of the court except as otherwise pro¬ 
vided in this section.” 

Paragraph 48 of section 7 has a proviso reading as 
follows: 

“Provided , That nothing in this section shall 
be interpreted as repealing any of the Police or 
Building Regulations of the District of Columbia 
regarding the establishment or conduct of the 
businesses, trades, professions, or callings herein 
named.” 

The act was approved July 1, 1902. 

In Platt vs. R. R. Co., 99 U. S., 48, the court said: 

“We are seeking for the intention of Congress, 
and to discover that, we may look for the para- 
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mount object which Congress had in view as well 
as the means which it proposed to accomplish 
that object.” 

Applying this rule of construction to the act under 
consideration it is respectfully submitted that it is per¬ 
fectly manifest the paramount object \vhich Congress 
had in view was to provide for the expenses of the govern¬ 
ment of the District of Columbia; that a license tax was 
the means by which it proposed to accomplish that object 
and that it w*as, therefore, the intention of Congress that 
the resultant legislation should be construed to be a 
general revenue act. Had not appellant in his brief, 
page 10, contended otherwise, it might have appeared 
superfluous to quote authorities to support this construc¬ 
tion. 

In District of Columbia vs. Fickling, 33 App. D. C., 
371, at page 374, Chief Justice Shepard in delivering the 
opinion of the court said, referring to paragraphs 11 and 
13 of section 7 of this act: “Paragraphs 11 and 13 are 
provisions of a general revenue act.” 

In the District of Columbia vs. Lee, 35 App., 341, at 
page 343, Justice Robb in delivering the opinion of the 
court, referring to paragraph 41 of section 7 said: 

“The requirements in said act that the pro¬ 
prietor of a hand laundry shall pay an annual 
tax is for the purpose of revenue. The object of 
the municipal regulation is the protection of the 
public health.” 

And again in U. S. ex rel. Earley vs. Richards, 35 App. 
D. C., 540, this court in construing this act, in its opinion 
delivered by Justice Van Orsdel at page 543, said: 

“The act of July 1, 1902, imposes an annual 
license tax for the purpose of raising revenue.” 

Citing with approval District of Columbia 
vs. Lee, supra. 






It is respectfully submitted this legislation can not be 
construed to have been enacted for the purpose of regu¬ 
lating the business, trades, occupations, and callings for 
which it requires a license for the reason that paragraph 
48 clearly states that it should not be so interpreted. See 
District of Columbia vs. Lee, supra. 

In Royall vs. Virginia, 116 U. S., 572, it was held that 
an assessment made by a statute of Virginia, a condition 
precedent to obtain a license for pursuing a business or 
profession within the State, is a tax, and the “separate 
revenue license” which persons authorized and licensed 
to practice as attorneys at law in the courts of Virginia 
are required by statute and that State to obtain before 
practicing, is a tax laid for revenue and not an exaction 
for the purposes of regulation. In deciding this case 
the court said: 

“The payment required as a preliminary to the 
license is in the nature and form of a tax and is a 
due to the State which it may demand and exact 
from every one of its citizens who either will or 
must follow some business avocation within its 
limits and in the pursuit of which the assessment 
is made a condition precedent, it is an occupa¬ 
tion tax for which the license is merely a receipt 
and not an authority, except in that sense, be¬ 
cause it is laid and collected as revenue. The occu¬ 
pation which is the subject of the license is lawful 
in itself, and is only prohibited for the purpose of 
revenue; that it prohibits in order to compel the 
taking out of a license and the license required 
only is a convenient method of assessing and col¬ 
lecting taxes.” Citing Cooley on Taxation, page 
407. “Such a license was held to be a tax by this 
court in the case of Brown vs. Maryland, 12 
Wheat, 419; Ward vs. Maryland, 12 Wall., 418; 
and Whelton vs. Missouri, 91 U. S., 275.” 




In U. S. vs. Wiggleworth, 2 Story (U. S.), 309, on page 
373, Justice Story in delivering the opinion of the court 
said: 

“It is a general rule in the interpretation of all 
statutes levying taxes or duties upon subjects or 
citizens not to extend their provisions by implica¬ 
tion beyond the clear import of the language used 
or to enlarge their operation so as to embrace 
matters not specifically pointed out although 
standing upon a close analogy. In every case, 
therefore, of doubt such statutes are construed 
most strongly against the government and in favor 
of the subject or citizen because burdens are not 
to be imposed nor presumed to be imposed beyond 
what the statutes expressly and clearly import. 
Revenue statutes are in no just sense either 
remedial statutes or laws founded upon any per¬ 
manent public policy and, therefore, are to be 
construed strictlv.” 

In Lockwood vs. District of Columbia, 24 App. D. C., 
569, page 571, Chief Justice Shepard in delivering the 
opinion of the court said: 

“The established rule of the courts is that all 
statutes imposing restrictions upon business or 
v the common occupations of the people or levying 
a tax upon them are to be strictly construed.” 
Citing with approval Washington Electric Vehicle 
Transportation Co. vs. D. C., 19 App. D. C., 462, 
page 470, ‘All the authorities agree in maintain¬ 
ing that all charges upon the citizen must be 
imposed by ^lear and unambiguous language be¬ 
cause it is said they operate as penalties. In a case 
of doubt that construction most beneficial to the 
citizen must be adopted.’ Here, as we have seen, 
the penalty for pursuing an occupation without 
the payment of a considerable license tax is a 
severe one the failure to pay which may subject 
him to that penalty." 

The rule is that where a statute imposing a penalty for 
engaging in a given business or calling without a license, 









a contract made by one who has no license is not invalid 
the penalty attaching to the person and not affecting 
the contract. Cyc., vol. 26, p. 633, and cases cited. 

“Where a contract conflicts with a statute it is 
to be determined in part by the construction of 
the contract in part by construction of the 
statutes. So far as concerns the contract if it is 
susceptible of two probable constructions, one 
legal and the other illegal that which is legal is to 
be preferred because it is not to be supposed that 
the parties to a contract intend to violate the 
law. Before we can make out a contract is illegal 
under the statute we must make out distinctly 
that the statute has provided that it shall be so. 
It does not follow that because a statute imposes 
a penalty on a particular act that such an act is 
illegal. A penalty may be a mere police tax; it 
may be equivalent to saying, ‘You are at liberty 
to do this, but if you do, you must pay a certain 
amount to the State.’ When a penalty is thus 
in the nature of a tax, a contract to do 
an act on which a penalty is imposed is not in 
itself unlawful.” Wharton on Contracts, pp. 
360-364. 

“Unless it clearly appears that the legislature 
intended more, it will be held that the penalty 
imposed by the act on a real estate agent selling 
property on commission, without a license, ex¬ 
cludes all others.” 

Walker on Real Estate Agency, p. 395. 

Ober vs. Stephens, 54 W. Va., 354. 

Cobb vs Dunlevie, 63 W. Va., 398. 

Houston vs. Boagni, 1 McGloin’s La., 164. 

In Miller vs. Ammon, 145 U. S., 425, the court in de¬ 
termining the validity of a contract entered into in viola¬ 
tion of the liquor traffic said: 

“The question is one of a local character affect¬ 
ing solely the internal police of the State in re¬ 
spect to which we have no reviewing power and 




in which is involved no matter of federal character 
or general commercial law.” And then goes on to 
say that (p. 426) “the general rule of law is, when 
a contract made in violation of a statute is void; 
and that when a plaintiff can not establish his 
cause of action without relying upon an illegal 
contract, he can not recover. There are some 
exceptions to this rule and Pangborn vs. West- 
lake, 36 Iowa, 546, and Harris vs. Runnels, 12 
How., 79, furnish instances thereof.” 

In Pangborn vs. Westlake, supra, the court said: 

“There is no doubt that the well settled rule 
is that when a statute prohibits or attaches a 
penalty to the doing of an act, the act is void 
and will not be enforced, nor will the law assist 
one to recover money or property which he has 
expended in the unlawful execution of it; or, in 
other words, a penalty implies a prohibition 
though there are no prohibitory words in the 
statute, and the prohibition makes the act illegal 
and void. But, notwithstanding this general 
rule, it must be apparent to every legal mind, that 
when a statute annexes a penalty for the doing of 
an act, it does not always imply such a prohibition 
as will render the act void. Suppose, for instance, 
the act itself expressly provides that the penalty 
annexed should not have the effect of rendering 
the contract void. Surely in such case the courts 
would not give such force to the legal implication, 
under the general rule above quoted, as to over¬ 
ride the express negation of it in the statute itself. 
Then, upon this conclusion, we are prepared for 
the next step, which is equally plain, that if it 
is manifest from the language of the statute, or 
from its subject-matter and the plain intent of it, 
that the act was not to be made void, but only 
to punish the person doing it with the penalty 
prescribed, it is equally clear that the courts 
would readily construe the statute in accordance 
with its language and plain intent. We are, 
therefore, brought to the true test, which is, that 
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while, as a general rule, a penalty implies a pro¬ 
hibition, yet the courts will always look to the 
language of the statute, the subject-matter of it, 
the wrong or evil which it seeks to remedy or pre¬ 
vent, and the purpose sought to be accomplished 
in its enactment; and, if, from all these, it is 
manifest that it was not intended to imply a, 
prohibition or to render the prohibited act void, 
the courts will so hold and construe the statute 
accordingly.” 

Citing'— 

Ferguson vs. Norman, 5 Bingham’s New 
Cases, 7G (Opinion of Tindal, C. J., p. 83). 

Harris vs. Runnels, 12 How., 79. 

Johnson vs. Hudson, 11 East, 180. 

Brown vs. Duncan, 10 Barn, and Cress., 98. 

Hodgden vs. Temple, 5 Faunt., 181. 

Fackler vs. Ford et al., 24 How'., 322. 

Onida Bank vs. Ontario Bank, 21 N. Y., 490 
(See opinion of Comstock, C. J., p. 495). 

In Harris vs. Runnels, supra, the court, after com¬ 
menting on the diversion of opinion said in reference to 
the general rule noted in Miller vs. Ammon, supra: 

“That legislatures do not think the rule one of 
universal obligation, or that, upon grounds of 
public policy it should always be applied, is very 
certain. For, in some statutes, it is said in terms 
that such contracts are void; in others, that they 
are not so. In one statute, there is no prohibition 
expressed, and only a penalty; in another, there 
is a prohibition and a penalty, in some of which, 
contracts in violation of them are void or not* 
according to the subject-matter and the object 
of the statute; and there are other statutes in 
which there are penalties and prohibitions, in 
which, contracts made in contravention of them 
will not be void, unless one of the parties to them 
practices a fraud upon the ignorance of the other. 
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It must be obvious, from such diversities of 
legislation, that statutes forbidding or enjoining 
things to be done, with penalties accordingly, 
should always be fully examined, before courts 
should refuse to give aid to enforce contracts 
which are said to be in contravention of them.” 

In National Bank vs. Matthews, 98 U. S., 021, the court 
affirms Harris vs. Runnels, supra, and the principle 
therein laid down. 

In U. S. vs. Hartwell, 6 Wall., 385, on p. 396, the court 

said: . , 

“When the words are general and include 

various classes of persons there is no authority 
which would justify a court in restricting them to 
one class and excluding others where the statute 
is alike applicable to all.” 

Having in mind the law governing the court in con¬ 
struing a revenue statute, let us then apply these rules 
and principles of law to the statute under consideration. 
Section 7 provides: “That no person shall engage in or 
carry on any business, trade, profession or calling for 
which a license is imposed without first obtaining a 
license so to do,” and further provides that “Any person 
violating any of the provisions of this section shall on 
conviction thereof in the police court of the District of 
Columbia, be punished by a fine and in default of pay¬ 
ment by imprisonment.” The obtaining of a license is 
made a condition precedent and any person violating 
that provision may be punished only on conviction thereof 
in the Police Court of the District of Columbia and 
then only by a fine and, upon default of payment of the 
fine, by imprisonment. It will be noted that a license 
is required for practically all the common occupations 
engaged in by the citizens of this District, and that these 
provisions of the statute are alike applicable to all of 
the citizens engaging in the various occupations. To 
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enlarge the operation of the statute so as to make void 
and illegal all contracts entered into by citizens engaging, 
without a license, in all the occupations enumerated 
would be adding an additional penalty to the one speci¬ 
fically provided for therein, and would seem to be an 
unwarranted construction not conforming to the plain 
intent of the act and not a construction most beneficial 
to the citizens. 

In Prince vs. Eighth Street Baptist Church, 20 Mo. 
App., 322, it was held that an ordinance making it a 
misdemeanor for a real estate broker to transact busi¬ 
ness without a license would not prevent the enforce¬ 
ment of his contract. In this case an ordinance for the 
city of St. Louis provided that any person conducting a 
real estate business without a license would be deemed 
guilty of a misdemeanor and upon conviction fined not 
less than one hundred or more than two hundred dollars 
and also provided that a person dealing as a merchant 
without a license first obtained should forfeit to the State 
not less than fifty or more than five thousand dollars 
for each offense. The court in deciding the case distin¬ 
guished between a contract prohibited by law, one made 
by parties exercising a calling which is prohibited unless 
licensed and one made in furtherance of an illegal busi¬ 
ness, and pointed out that the prohibition in the law was 
. as stringent regarding persons dealing as merchants 
as it was regarding real estate agents, and said: 

“Yet can it be contended that one could pur¬ 
chase on credit the wares of a merchant and then 
refuse to pay for them on the sole ground that the 
merchant was not licensed to sell? What differ¬ 
ence is there in principle between obtaining the 
goods in one case and the services in another, 
which would require a party to pay for the goods 
yet enable him to take the benefit of the services 
without payment? We see none.” 




This principle was affirmed in Tooker vs. Duckworth, 
107 Mo. App., 231. 

In Amato vs. Dreyfus, 34 S. W., 450, the court, after 
commenting upon the doctrine laid down in Harris vs. 
Runnels, supra, said: 

‘It is plain to see that the primary object of 
the statute is to provide revenue and that it was 
not its purpose to repress or prohibit the several 
occupations which it undertakes to license. No 
consideration of public policy nor one looking to 
the regulation of the business enters into the 
statute in question. It could with as much 
propriety be asserted that a merchant carrying 
on business under the same circumstances would 
not be allowed to enforce payment for goods sold. 
If the legislature intended that, it would have 
made such intention clear.” 

In Banks vs. McOosker, 82 Md., 518, the Code of 
law under consideration provided that no peddler should 
buy for sale out of the State, or buy to trade, or offer to 
trade, barter or sell within the State any goods, wares, 
or merchandise until he should first have taken out a 
license for that purpose and also provided for his con¬ 
viction for selling without a license and imposed a fine. 
The court held: 

“\\ hen the law declares the consequence of its 
violation the contract must in no sense be re¬ 
garded as illegal unless the law itself either by its 
manifest intent or in express terms so declares it. 
The provisions of the act referred to neither 
directly nor indirectly refer to any consequences 
save the payment of a fine for violation of the law, 
and the failure to pay such fine, so that it can only 
be regarded as a revenue measure and does not 
affect the contract between an unlicensed peddler 
and the purchaser of goods from him. If the 
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statute seeks only collection of revenue as ours does 
there can be no doubt as to its purpose and 
meaning.” 

Citing— 

Johnson vs. Hodson, 11 East, 180. 

Smith vs. Mawhood, 14 M. W., 403. 

Ritchie vs. Smith, 0 N. G. & S., 474. 

Jones vs. Berry, 33 N. H., 209. 

Brett vs. Marston, 45 Me., 401. 

Justice vs. Rowland, 10 Pa., 623. 

Rahter vs. Bank of Lancaster, 92 Pa., 393. 
Maudelbaum vs. Grogovich, 12 Nev., 87. 
Smythe vs. Hauson, 1 Mo. App. Rep., 382. 
People’s Bank vs. Alabama G. S. R. Co., 05 
Miss., 305. 

Haacke vs. Knights of Liberty, etc., 70 Md., 
438. 

United German Bank vs. Katz, 57 Md., 128. 


In Coates vs. Locust Point Co., 
cites Banks vs. McCosker, supra, 


102 Md., 291, the court 
with approval and said: 


“The statute under consideration provided 
that ‘Any person, copartnership applying for the 
same, and paying the sum of money herein pro¬ 
vided, may obtain a license for carrying on the 
business of a real estate broker in the city of 
Baltimore,’ and makes it a misdemeanor and 
imposes a fine for carrying on such business with¬ 
out first obtaining a license but does not declare 
invalid a contract made by one who was not 
licensed or indicate that such should be the result. 
It would seem then to be clearly a ‘revenue 
measure,’ such as spoken of in Banks vs. Mc¬ 
Cosker. We are, therefore, of the opinion that 
the plaintiff was not precluded from recovering 
by reason of anything in that local law.” 
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In Walker vs. Baldwin, 103 Md., 352, the court had 
under consideration the same statute referred to in 
Coates rs. Locust Point Co., supra. In this case the de¬ 
fendant asserted that under the provisions of this statute 
a contract made by an unlicensed real estate broker was 
null and void and consequently no suit could be main¬ 
tained thereon. In deciding the case the court said: 

“This proposition has nothing to support it 
beyond the fact that the act of conducting a real 
estate brokerage without a license required is de¬ 
clared to be a misdemeanor for which a penalty 
may, upon conviction thereof, be imposed, be¬ 
cause the law does not in terms declare the con¬ 
tract itself invalid. It is true, that as to many 
avocations or professions the imposition of a 
penalty for an act is equivalent in legal effect to 
the prohibition of the act itself. In Cyc, vol. 9, 
p. 47S, it is said: ‘Where a license or certificate is re¬ 
quired by statute as a requisite to one practicing a 
particular profession,an agreement of a professional 
character without such license or certificate is 
illegal and void. This is true for example of an 
agreement made by an unlicensed or uncertificated 
physician, an attorney at law, or school teacher. 
The authorities are in accord on this point, where 
a license is required for public protection, and to 
prevent improper persons from acting in a par¬ 
ticular capacity and not for revenue purposes 
only.’ But in cases where a penalty is imposed, 
not in denunciation or reprobation of the eon- 
tract itself but to insure the payment of revenue 
to be derived from the business, while it must be 
admitted that there is a great diversity of decision 
upon the question, this court has followed the 
rule stated in 1 Wharton on Contracts, sec. 364: 
‘When statutory conditions are imposed on the 
conduct of the business, agreements made without 
observing these conditions if no stigma of wrong 
is attached to the specific transaction and it 
appears that the condition was imposed for merely 
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administrative purposes, e. g., the convenient col¬ 
lection of the revenue, it will not be held invalid.’ ” 
1 he reason for the “great diversity of opinions” 
is clearly set forth in Harris vs. Runnels, supra. 


In Watkins Land Mortgage Co. vs. Thetford, 96 S. W., 
72, it was decided that civil statutes providing for an 
occupation tax by a real estate broker and the penal 
statutes making it a misdemeanor to pursue such occupa¬ 
tion without paying the tax does not render the failure 
of such broker to pay his tax and obtain his license, a 
defense in an action by him for commission earned. 

In Fairley vs. Mills, 29 L. R. A., 215, the court held 
that the recovery of a commission by a broker is not 
prevented by failure to procure license under an ordinance 
imposing a penalty for such failure where the object of 
the ordinance was simply to enforce the payment of a 
tax. 

In Woodward vs. Stearns, 10 Abb. Prac. Rep. (N. S.), 
N. Y., 39o, it was held that broker is entitled to recover 
commission under contract although he had no license 
required under the internal revenue laws. 

In Ruckman vs. Bergholz, 37 N. J. L., 437, the court 
held the fact that the agent had not taken out a license 
as a real estate agent under the internal revenue law of 
L. S. would not affect his right to recover compensation. 

I he sole object of that law was to raise revenue. 

In Lindsey vs. Rutherford, 56 Ky., 245, it was held 
on a brokerage business without a license 
is neither malum in se nor malum prohibitum. Contracts 
are not forbidden by the statute, and are, therefore, valid 
and binding, though the purchaser or seller may have 
incurred a penalty. 

It is respectfully submitted that plaintiff’s cause of 
action is not void under the license laws of the District 
of Columbia if, at the time he rendered the services set 
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forth in the record, pp. 7 and 8, he did not have a real 
estate broker’s license in and for the said District, and 
therefore the court committed no error in refusing to 
allow the plaintiff to be asked the question propounded 
to him by defendant (Rec., p. 8). 

The authority for real estate broker license tax may 
be found in the United States Statutes at Large of the 
Fifty-seventh Congress, First Session, volume 32, part 1, 
page 590, approved July 1, 1902, entitled, “An Act 
Making appropriations to provide for the expenses of 
the government of the District of Columbia for the fiscal 
year ending June thirtieth, 1903, and for other purposes.” 


2. Assignment of Error. 


Appellant contends that if it be found that the con¬ 
tract entered into by the plaintiff and defendant as set 
forth in the Record, pp. 7 and S, is not void under the 
license laws of the District of Columbia, yet, if plaintiff 
practiced a fraud upon said laws, and while tainted or 
shielded by such fraud, procured a purchaser for defend¬ 
ant’s property, the courts of the District of Columbia 
should deny him the right to recover for his services on 
the grounds of morality and public policy. 

The only possible justification in the record that ap¬ 
pellant can offer for suggesting that plaintiff practiced 
a fraud upon the license laws of the District of Columbia 
may be found on page 9 and reads as follows: 


“After the close of the plaintiff’s testimony 
the defendant, by his attorney, called as his 
witness the plaintiff Johnson and put in evidence 
real estate broker’s license for the year beginning 
November 1, 1913, and ending on the first day of 
November, 1914, issued to J. Jerome Light foot 
and W. W. Johnson, real estate agents located 
at 1404 II Street Northwest, Washington, Dis¬ 
trict of Columbia.” 




No attempt was made by the appellant to prove that 
said license offered by him in evidence was secured by 
practicing a fraud upon the license laws of the District 
of Columbia. There is no evidence in the record from 
which such inference can be drawn. 

It can not be presumed from the mere fact that the 
license, put in evidence by appellant, was issued to 
W. W. Johnson and J. Jerome Lightfoot that “the ap¬ 
pellee (plaintiff) conspired with J. Jerome Lightfoot to 
take out a joint license, which named one office, under 
the shelter of which joint license each of them was to 
transact, and did transact, in said one office, an individual 
real estate business, thereby greatly diminishing the 
chances of detection by the authorities charged with the 
duty to discover such violation, : ” as argued by appellant 
in his brief at page 13. The general rule of law is that 
“Fraud will not be presumed, but must be proved; and 
the burden of proof, therefore, is upon the party alleging 

Cooley on Torts, p. 191. 

Am. and Eng. Enc. of Law, vol. 8, p. 654. 

Paragraph 48 of section 7 of the act creating license 
taxes for the District of Columbia provides: 

I hat any person violating any of the provisions 
of this section shall , on conviction thereof in the 
Police Court of the District of Columbia, be pun¬ 
ished by a fine and in default of payment of fine 
by imprisonment.” 

If plaintiff practiced a fraud upon the license laws of 
the District of Columbia he must of necessity have vio¬ 
lated a provision of this section. But the penalty is pre¬ 
scribed and no other can be substituted or added. 

Wharton on Contracts, pp. 360-364. 

Royall vs. Virginia, supra. 

Amato vs. Dreyfus, supra. 
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Whether or not plaintiff had a license provided for 
under the license laws of the District of Columbia is a 
matter between him and the District of Columbia. 

The license creates a contract between the 
city and the licensee and is essential to enable 
him to maintain his right to exercise his calling 
against the corporation. It is essentially a ques¬ 
tion between the corporation and the licensee 
with which third persons have nothing to do.” 

Prince vs. Eighth Street Baptist Church, 20 
Mo. App., 322. 

Section 7 of the act under consideration expressly 
provides that the Assessor of the District of Columbia 
shall be the legally constituted agency of the District 
of Columbia to issue the licenses required under the 
section. Application must be made to him and if the 
application results in the issuance of a license valid on 
its face it is immune from collateral attack. 

See District of Columbia vs. Wilson, 44 Wash¬ 
ington Law Reporter, p. 41. 

The question excluded by the court as noted, Record, 
p. 9, was objected to upon the ground that it was irrele¬ 
vant and immaterial to the issue of the suit. It is an 
elementary rule of law that evidence must be confined 
to the point of issue and all evidence of collateral facts 
are to be excluded. 

Greenleaf on Evidence, volume 1, section 50 
and 52. 

After the plaintiff closed his case, the defendant volun¬ 
tarily called the plaintiff as his witness and put in 
evidence license held by plaintiff. Where the defendant 
voluntarily calls the plaintiff as his witness in support 
of his case he is bound by his testimony, the same as he 
would be bound by that of any other witness. 

Am. and Eng. Enc., volume 29, section 811 and 817. 
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Notwithstanding this rule, appellant infers that the 
license which he has offered in evidence is illegal for the 
reason that it was issued to two persons. 

In the case of Hinckley vs. Germania Fire Insurance 
Co., 140 Mass., 38, a license was issued to two brothers 
to conduct a bowling alley. Later one of the brothers 
withdrew from the business. The remaining brother 
took out a policy of insurance. In a suit brought by 
him on the policy of insurance the defendant contested 

the validity of his license. In deciding the case the 
court said : 

‘Tn the first place the defendant suggests that 
there is certainly a great doubt whether the 
license under which the plaintiff was doing busi¬ 
ness was of any validity since the business ran 
to the two brothers. No authority is cited or reason 
is assigned for so strict a construction, and we 
are, therefore, of the opinion that a license duly 
granted to two persons is available to each of 
them. This is not like a case where two persons 
seek to avail themselves of a license granted to 
only one of them.” 

It is respectfully submitted that the court committed 
no error in refusing to require plaintiff to answer the 
question propounded to him by defendant on his cross- 
examination and again after plaintiff had closed his case 
and had been called by defendant as his own witness, for 
the reasons already assigned. In conclusion, it is respect¬ 
fully submitted that, after a fair trial, a just and right¬ 
eous verdict has been rendered which ought not to be 

disturbed, and accordingly the judgment] below should 
be affirmed. 

JOHN H. ZABELt, 

Attorney for Appellee. 




